Item 54
(4722)

STATE OF CALIFORNIA Public Utilities Commission
San Francisco

Memorandum

Date: June 24, 2005

To: The Commission
(Meeting of June 30, 2005)

From: Delaney L. Hunter, Director
Office of Governmental Affairs (OGA) — Sacramento

Subject:  SB 402 (Campbell) Telecomm: Cell phone directories.
As amended May 9, 2005

LEGISLATIVE SUBCOMMITTEE RECOMMENDATION: Support

SUMMARY: This bill, as it relates to cell phone number directories, would allow a
narrow expansion of the written consent requirement to also permit affirmative consent
on an Internet website.

DIVISION ANALYSIS (Telecomm):

* Current law requires cell phone companies to obtain express written consent from
customers before including their names and cell phone numbers in a published
directory.

» This bill would allow written consent to be obtained through an affirmative response
made on a separate field on an Internet Web site, where there is no default.

LEGISLATIVE HISTORY:

In response to the revelation that the Cellular Telecommunications and Internet
Association (CTIA) was creating a national cell phone number directory, the California
Legislature enacted AB 1733 (Reyes), Chapter 753 of the Statutes of 2004, which
requires that cellular telephone companies and their agents must (1) obtain the express
written consent of customers before including their name and telephone number in any
directory, and (2) provide customers with an unambiguous and legible disclosure that
by consenting to be in a directory, customers may be subject to additional charges for
receiving unsolicited calls or text messages.
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STATUS: This bill passed the Senate on June 1, 2005, and is now set to be heard by
the Assembly Utilities and Commerce Committee on Wednesday, July 6, 2005.

SUPPORT/OPPOSITION: (as of 5/11/05)
Support

Cingular Wireless
Opposition
Privacy Rights Clearinghouse

LEGISLATIVE STAFF CONTACT:

Delaney Hunter dih@cpuc.ca.gov
OGA (916) 327-7788
Pamela Loomis pcl@cpuc.ca.gov
OGA (916) 327-8441
Mike Amato MCA@cpuc.ca.gov
Telecomm Division (415) 703-1863

Date: June 24, 2005
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BILL LANGUAGE:

Bl LL NUMBER: SB 402 AMENDED
Bl LL TEXT

AVENDED | N SENATE NMAY 9, 2005
AVENDED | N SENATE APRIL 6, 2005

| NTRODUCED BY  Senat or Canpbel
FEBRUARY 17, 2005

An act to anend Section 2891.1 of the Public Uilities Code,
relating to tel econmuni cati ons.

LEG SLATI VE COUNSEL' S DI GEST

SB 402, as anended, Canpbell. Tel ecomunications.

Under existing | aw, the Federal Conmunications Conmm ssion |icenses
and partially regul ates providers of comrercial nobile radio
service, including providers of cellular radiotel ephone service,
br oadband Personal Conmuni cations Services (PCS), and digita
Speci al i zed Mobile Radio (SMR) services (collectively, nobile
t el ephony service providers). Under existing |law, no state or |oca
government may regul ate the entry of, or the rates charged by, any
conmercial nmobile radio service, but is generally not prohibited from
regul ating the other terns and conditions of conmercial nobile radio
servi ce.

Under existing law, the Public Utilities Commi ssion has regul atory
authority over public utilities, including telephone corporations.

Exi sting | aw authorizes the comission to regul ate tel econmuni cati ons
services and rates of tel ephone corporations, except to the extent
regul ation of comrercial nobile radio service is preenpted by federa
regul ation.

Exi sting |l aw prohibits a tel ephone corporation selling or
licensing lists of residential subscribers, fromincluding the
t el ephone nunber of any subscriber assigned an unpublished or
unlisted access nunber, as defined, w thout his or her witten waiver
of this protection. Existing |law prohibits a provider of nobile
t el ephony services, as defined, or any affiliate or agent of the
provider, providing the name and dialing nunber of a subscriber for
inclusion in a directory or directory database, fromincluding the
di al i ng nunber of any subscriber without first obtaining the express
consent of that subscriber. Existing |aw establishes certain
requi renents for the provider's formfor obtaining the subscriber's
express consent, including that the formbe a separate docunent that
is not attached to any ot her document, that the form be signed by the
subscriber, and if the subscriber may be billed for unsolicited
calls or text nessages froma tel emarketer, a requirenment that the
f orm unanmbi guousl y di scl ose that by consenting to having his or her
di aling nunmber included in a publicly available directory, the
subscriber may i ncur additional charges for receiving unsolicited
calls or text nessages.

This bill would revise the existing requirenents for a provider of
nobi | e tel ephony services to obtain the subscriber's express consent
for inclusion of the dialing nunmber of the subscriber in a
directory, by additionally allow ng the express consent to be
—a— an affirmative response nade on a
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separate field on an Internet Wb site —or—atresponse-to-a
: e ) . I

there is no default .

Exi sting | aw prohi bits a subscriber from being charged for naking
the choice to not be listed in a directory.

This bill would instead prohibit a subscriber from being charged
for making the choice to not be listed in a publicly available
directory assi stance dat abase.

Vote: majority. Appropriation: no. Fiscal comittee: no.

St at e- mandat ed | ocal program no.

THE PEOPLE OF THE STATE OF CALI FORNI A DO ENACT AS FOLLOWG:

SECTION 1. Section 2891.1 of the Public Wilities Code is amended
to read:

2891. 1.

(a) Notwi thstandi ng Section 2891, a tel ephone corporation selling
or licensing lists of residential subscribers shall not include the
t el ephone nunmber of any subscriber assigned an unlisted or
unpubl i shed access nunber. A subscriber nmay waive all or part of the
protection provided by this subdivision through witten notice to the
t el ephone corporation.

(b) Notwi thstandi ng Section 2891, a provider of nobile tel ephony
services, or any direct or indirect affiliate or agent of a provider
providing the name and di aling nunber of a subscriber for inclusion
in any directory of any form or selling the contents of any
directory database, or any portion or segnent thereof, shall not
i nclude the dialing nunmber of any subscriber w thout first obtaining
t he express consent of that subscriber. The express consent shal
neet all of the follow ng requirenents:

(1) It shall be one of the follow ng:
(A) A separate document that is signed and dated by the
subscriber, and that is not attached to any other docunent.

(B) An affirmative response nade on a separate field on an
Internet Wb site where there is no default.

(2) It shall be unanbi guous, |egible, and conspicuously disclose
that, by opting in, the subscriber is consenting to have the
subscriber's dialing nunber —wade—available to directory
assistance— sold or licensed as part of a list of
subscribers and the subscriber's dialing nunber nay be included in a
publicly available directory.

(3) If, under the subscriber's calling
pl an, the subscriber may be billed for receiving unsolicited calls or
text messaging froma tel emarketer, the provider's form shal
i ncl ude an unanbi guous and | egi bl e di scl osure statenent
that, by consenting to have the subscriber's dialing nurber sold or
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licensed as part of a list of subscribers or included in a publicly
avai l abl e directory, the subscriber may incur additional charges for
receiving unsolicited calls or text nessages

(c) A subscriber who provides express prior consent pursuant to
subdi vision (b) may revoke that consent at any tinme. A provider of
nobi | e tel ephony services shall conply with the subscriber's request
to opt out within a reasonable period of time, not to exceed 60 days.

(d) A subscriber shall not be charged for maki ng the choice to not
be listed in a publicly available directory assistance database.

(e) This section does not apply to the provision of tel ephone
nunbers to the following parties for the purposes indicated:

(1) To a collection agency, to the extent disclosures made by the
agency are supervised by the conmm ssion, exclusively for the
col l ection of unpaid debts.

(2) (A To any |aw enforcenent agency, fire protection agency,
public health agency, public environnental health agency, city or
county energency services planning agency, or private for-profit
agency operating under contract with, and at the direction of, one or
nore of these agencies, for the exclusive purpose of responding to a
911 call or comunicating an immnent threat to life or property.

(B) Any infornmation or records provided to a private for-profit
agency pursuant to this subdivision shall be held in confidence by
t hat agency and by any individual enployed by or associated with that
agency. This information or these records shall not be open to
exam nation for any purpose not directly connected with the
adm ni stration of the services specified in subdivision (e) of
Section 2872 or this paragraph

(3) To a lawful process issued under state or federal |aw.

(4) To a tel ephone corporation providing service between service
areas for the provision to the subscriber of tel ephone service
bet ween service areas, or to third parties for the linted purpose of
providing billing services.

(5) To a tel ephone corporation to effectuate a custoner's request
to transfer the custonmer's assigned tel ephone nunber fromthe
customer's existing provider of tel ecommuni cations services to a new
provi der of teleconmunications services.

(6) To the conmission pursuant to its jurisdiction and contro
over tel ephone and tel egraph corporations.

(f) Every deliberate violation of this section is grounds for a
civil suit by the aggrieved subscriber agai nst the organi zati on or
corporation and its enpl oyees responsi ble for the violation.

(g) For purposes of this section, "unpublished or unlisted access
nunber"” means a tel ephone, telex, teletex, facsimle, computer nodem
or any other code nunber that is assigned to a subscriber by a
t el ephone or tel egraph corporation for the recei pt of conmunications
initiated by other tel ephone or tel egraph custoners and that the
subscri ber has requested that the tel ephone or tel egraph corporation
keep in confidence.

(h) No tel ephone corporation, nor any official or enployee
t hereof, shall be subject to crinminal or civil liability for the
rel ease of custoner information as authorized by this section



